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I. INTRODUCTION
Handling creditor claims in Texas probate court is a 
bit like creeping through a haunted house-- confusing 
and downright scary. The Texas Probate Code sections 
pertaining to creditor claims are often the most misapplied 
and misunderstood statutes in the probate process. At first 
blush, there appears to be no rational organization or specific 
applicability to an independent or dependent administration. 
Hence, a clear understanding of the creditor claims process 
is imperative if we are to guide our clients who are personal 
representatives, creditors, and beneficiaries through this 
frightening maze unscathed.

II.  INDEPENDENT VS. DEPENDENT 
ADMINISTRATIONS

There is a significant distinction between an indepen-
dent administration and a dependent administration in 
the level of judicial supervision over the exercise of the 
person representative’s power. The personal representa-
tive in a dependent administration can perform only a 
limited number of transactions without seeking a court’s 
permission, such as paying taxes, voting stocks, insuring 
property, and releasing liens upon full payment.1 All other 
functions, including settlement of creditor claims, require 
court supervision. The claims process, in fact, is replete 
with mandatory procedures set forth in the Texas Probate 
Code, which will be addressed in detail in this article. In 
contrast, independent administrations involve limited court 
supervision and somewhat more relaxed rules relating to 
handling of creditor claims,2 but there are some traps for 
the unwary even in independent administrations.

III.  THE CREDITOR CLAIMS PROCESS 
STARTS WITH NOTICE

Regardless of the form of administration, all personal 
representatives are required to give notice to creditors. The 
forms of notice vary depending on the type of creditor.

A. Notice to the World
Within one month after receiving letters, a personal rep-
resentative is required to give notice to all persons having 
claims against the estate by publishing notice in a newspaper 
in the county in which the letters were issued.3 The notice 
shall include the following:

Creditor Claims in independent and dependent 
administrations in texas–Beware of the trap doors!

BY GUS TAMBORELLO 

– the date of issuance of letters;  
– the address to which claims may be presented;   
and
– an instruction as to whom the claim should be   
addressed.4

  
After the notice is published, the publisher will provide what   
is known as a publisher’s affidavit which is required to be filed 
with clerk of the court where the estate is pending.5

B. Notice to the Taxing Authorities
Within one month after receiving letters, the personal rep-
resentative is required to send notice to the comptroller of 
public accounts by certified or registered mail if the decedent 
remitted or should have remitted taxes to the comptroller.6

C. Optional Actual Notice to Unsecured Creditors
At any time before an estate administration is closed, the per-
sonal representative may give notice by certified or registered 
mail, with return receipt requested, to an unsecured creditor 
having a claim for money against the estate expressly stating 
that the creditor must present a claim within four months after 
the date of the receipt of the notice or the claim is barred, if 
the claim is not barred by the general statutes of limitation.7 
The notice must include:
 
 – the dates of issuance of letters held by the representa-

tive;
 – the address to which claims may be presented; and
 – an instruction of the representative’s choice that the 

claim be addressed in care of:
 – the representative;
 – the representative’s attorney; or
 – “Representative, Estate of ” (naming the estate).8

D. Notice to Secured Creditors
Within two months after receiving letters, the personal 
representative is required to give notice of the issuance of 
such letters to each and every person known to the personal 
representative to have a claim for money against the estate 
of a decedent that is secured by real or personal property 
of the estate.9 Within a reasonable time after the personal 
representative obtains actual knowledge of the existence of 
a person having a secured claim for money and to whom 
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notice was not previously given, the personal representative 
is required to give notice to such person of the issuance of 
letters.10

The representative must send the notice by certified or 
registered mail, with return receipt requested, addressed to 
the record holder of such indebtedness or claim at the record 
holder’s last known post office address.11 The representative 
must file a copy of each notice and a copy of the return 
receipt and an affidavit of the representative stating that said 
notice was mailed as required by law, giving the name of the 
person to whom the notice was mailed, if not shown on the 
notice or receipt.12

E. Notice by Successor of Co-Representative
If the required notices have been given by a former representa-
tive, or by one where several representatives are acting, that 
notice is sufficient and need not be repeated by any successor 
or co-representative.13

F. Penalty for Failure to Give Required Notice
If the representative fails to give the required notices, the 
representative and the surety on the representative’s bond 
will be liable for any damage which any person suffers by 
reason of such neglect, unless it appears that such person had 
notice otherwise.14 Thus, even with respect to something as 
seemingly simple as notice provisions, potential liability lurks 
for the personal representative and his surety.

IV.  A CREDITOR IS REQUIRED TO
 “PRESENT” THE CLAIM

The creditor claims process begins when the creditor “pres-
ents” a claim to the personal representative or files the claim 
with the court. The presentment process differs markedly 
between a dependent administration and an independent 
administration.

A. Dependent Administration

1. Formal Presentation is Required
In a dependent administration, the creditor is required to 
formally present its claim. That is, the creditor must take 
some affirmative action to notify the estate representative of 
the claim as a prerequisite to filing suit. The creditor may 
present the claim directly to the personal representative.15 
The creditor may also present the claim by depositing it with 
the clerk.16 The clerk is supposed to notify the administrator 
that a claim has been filed.17 However, failure by the clerk to 
give notice does not affect the validity of the presentment or 
the presumption of rejection if the claim is not acted upon 

within thirty (30) days after it is filed.18 Therefore, it may be 
helpful for the personal representative to review the clerk’s 
file or the online record from time to time to check whether 
anything has been filed without notice to him.

2. Exceptions to Formal Presentation Requirement
There are some exceptions to the presentment requirement 
in a dependent administration. The Texas Probate Code 
requires that only “claims for money” be presented to the 
administrator.19 The object of this code section was to provide 
a prompt and inexpensive method for the settlement of claims 
against estates when the amount claimed is liquidated, or 
is susceptible, at the time of presentation, of being reduced 
to a definite and specific sum20 Accordingly, those claims 
which are not “claims for money” do not have to be formally 
presented to the personal representative before filing suit. 

The following are examples of some of the claims which do 
not need to be formally presented:

•	 unliquidated	claims	such	as	tort	claims;21

•	 contract	claims;22

•			quantum	meruit	claims;23

•			specific	performance;24

•			title	claims;25

•			administrator’s	claims;26

•			claim	by	heir	or	beneficiary	who	makes	a		claim	
in such capacity;27

•			claim	accruing	during	administration;28 and
•			claim	for	delinquent	taxes.29

3. Holders of Judgments
It would seem that one holding a valid judgment would be 
able to collect upon the judgment without going through 
the claims process. This is not the case. Judgment holders 
must comply with the presentment requirements in the same 
manner as any other creditor holding a claim for money 
against the estate.30

4. Gratuitous Services by Relatives
Family members sometimes seek reimbursement for services 
provided to the decedent prior to her death. Family members 
who make such claims are required to go through the same 
presentment process as other creditors. However, where 
persons related by blood are living together as a household, 
services performed for the other are presumed to be gratu-
itous.31 An express contract for remuneration must be shown, 
or circumstances must have existed which clearly show a 
reasonable and proper expectation or mutual intention that 
there would be compensation.32
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B. Independent Administration
A creditor does not have to formally present a claim to an 
independent executor. Any person having a debt or claim 
against the estate may enforce the payment of the same by 
suit against the independent executor.33 The limited actions 
required by an independent executor in the claims process 
include giving the notices set forth above, and approving, 
classifying, and paying, or rejecting, claims against the estate 
in the same order of priority, classification, and proration 
prescribed in the Texas Probate Code.34

As previously mentioned, a personal representative may give 
notice by certified or registered mail, with return receipt 
requested, to an unsecured creditor having a claim for money 
against the estate expressly stating that the creditor must 
present a claim within four months after the date of the 
receipt of the notice or the claim is barred. The Probate Code 
now allows an independent executor to send this optional 
notice.35 Although this rule does not require the creditor to 
make a formal presentment of his claim,36 it does require the 
creditor to send notice of his claim in either:

•	 a	 written	 instrument	 that	 is	 hand-delivered	
with proof of receipt or mailed by certified mail, 
return receipt requested, to the independent 
executor or the executor’s attorney;

•	 a	pleading	filed	in	a	lawsuit	with	respect	to	the	
claim; or

•	 a	written	instrument	or	pleading	filed	in	the	
court in which the administration of the estate 
is pending.37

Most of the time, upon receipt of the permissive notice, the 
creditor will simply send another bill or invoice by regular 
mail. A creditor rarely sends a bill by certified mail or by 
hand-delivery. Here lies another trap for the unwary. Sending 
notice by regular mail is not sufficient. It is helpful to save 
the envelope used by the creditor for proof that the item was 
not sent by certified mail.

V.  FORM OF PRESENTMENT AND 
THE CLAIM REVIEW PROCEDURE

The claims review procedure also differs significantly between 
independent and dependent administrations.

A. Dependent Administration

1. Claims Must be Properly Authenticated
No personal representative of a decedent’s estate may allow, 
and the court may not approve, a claim for money against 

such estate, unless such claim is supported by an affidavit 
swearing that the claim is just and that all legal offsets, pay-
ments, and credits known to the affiant have been allowed.38 
If the claim is not founded on a written instrument or account, 
the affidavit shall also state the facts upon which the claim 
is founded.39 A photostatic copy of any exhibit or voucher 
necessary to prove a claim may be offered with and attached 
to the claim in lieu of the original.40 Strict compliance with 
the Section 301 affidavit requirement is mandatory.41

An authorized officer or representative of a corporation or 
other entity must make the affidavit required to authenticate 
a claim of such corporation or entity.42 When an affidavit 
is made by an officer of a corporation, or by an executor, 
administrator, trustee, assignee, agent, representative, or 
attorney, it is sufficient to state in such affidavit that the person 
making it has made diligent inquiry and examination, and 
that he believes that the claim is just and that all legal offsets, 
payments, and credits made known to the affiant have been 
allowed.43 Note, however, that a creditor bank has a right of 
offset against a decedent’s funds on deposit without having 
to file a claim in probate.44

2. Objections to the Form of Claim are deemed waived 
after thirty (30) days
An administrator is deemed to have waived any defect of form 
or claim of insufficiency of exhibits or vouchers presented 
unless he makes written objections thereto within thirty (30) 
days of presentment and files them with the county clerk.45 
There is a difference of opinion, however, on the effect of 
a defective affidavit. In City of Austin v. Aguilar, 607 S.W.2d 
310 (Tex. Civ. App.—Austin 1980, no writ), the City filed a 
claim which was rejected by the administrator.46 When the 
City failed to file suit within 90 days, the City argued that its 
own claim was a nullity because it was improperly presented 
due to a defect in the affidavit and that, therefore, the 90 day 
limitations period never began to run.47 The court disagreed, 
concluding that when an administrator failed to object in 
writing that the claims were not authenticated by the city 
manager the defect was of form and waived, hence, rendering 
the claim valid.48 Therefore, the claim was barred when the 
creditor failed to file suit ninety days after rejection.49

On the other hand, in Boney v. Harris, 557 S.W.2d 376 
(Tex. Civ. App.—Houston [1st Dist.] 1977, no writ), the 
creditor filed a claim with a defective affidavit, which was 
rejected rather than objected to by the administrator.50 The 
creditor failed to file suit within 90 days.51 The court granted 
administrator’s motion for summary judgment on the issue of 
limitations.52 On appeal, the Court reversed, holding that the 
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rejection of an improperly verified claim did not set in motion 
the ninety-day statute of limitations.53 The Court found that 
the failure to state that all “legal offsets, payments or credits 
have been allowed” rendered the claim void, and the statute 
of limitations does not run against a void claim.54

3. Administrator Must Allow or Reject Claim
Unless the administrator has timely filed an objection to the 
form of the claim, once a duly authenticated claim against an 
estate is presented to the representative, or deposited with the 
clerk, the representative shall, within thirty days after the claim 
is presented or deposited, endorse 
thereon, annex thereto, or file with 
the clerk a memorandum signed by 
the representative, stating the date 
of presentation or depositing of the 
claim, and that the representative 
allows or rejects it, or what portion 
thereof the representative allows or 
rejects.55 The failure of a representa-
tive of an estate to timely allow or 
reject a claim under Section 309 
constitutes a rejection of the claim.56 
If the claim is thereafter established 
by suit, the costs shall be taxed against the representative, 
individually, or the representative may be removed on the 
written complaint of any person interested in the claim, after 
personal service of citation, hearing, and proof, as in other 
cases of removal.57 This is yet another potential trap where 
doing nothing may lead to personal liability. Therefore, the 
representative should take a position one way or the other 
on any claim presented. If only part of the claim is valid, the 
representative may allow part and reject part.

4. Creditor Should Closely Monitor Action on his Claim
Strangely enough, there is no specific rule requiring the 
representative to notify the creditor of a claim rejection. 
In Russell v. Dobbs, 354 S.W.2d 373 (Tex. 1962), the Court 
pointed out that the creditor knows that his claim has been 
filed and is therefore charged with knowledge that the claim 
would be deemed rejected by operation of law if no action 
was taken by the representative within thirty days.58 The 
Court also stated that the creditor should have known that 
the claim would be barred in the event suit was not instituted 
within ninety days after such rejection.59 According to the 
Russell court, the probate code contemplates that a creditor 
will keep himself informed as to the status of his claim and 
take the steps required by law to reduce the same to judg-
ment.60 Whether failing to provide notice of rejection is a 
violation of the creditor’s right to due process has apparently 

never been addressed by a Texas appellate court.

5. Administrator May Not Approve a Claim Barred by the 
Statute of Limitations
An administrator is expressly prohibited from allowing a 
claim that is barred by limitations.61 If the administrator 
allows such a claim, and the court is satisfied that limitations 
has run, the court shall disapprove the claim.62 The general 
statutes of limitation are tolled on the date (1) a claim is 
filed or deposited with the clerk or (2) suit is brought against 
the personal representative on a claim that is not required 

to be presented to the personal 
representative.63 The statute of 
limitations is not tolled by filing 
a suit to establish a claim which 
has not been properly presented.64 
The general statute of limitations 
is tolled for a period of 12 months 
after a decedent’s death or until an 
executor or administrator qualifies, 
whichever is first.65 Assurances of 
payment by the administrator do 
not toll the statute of limitations.66 
Therefore, a creditor is advised 

to meet all deadlines and not be lulled into a false sense 
of security by any representations made by the personal 
representative.

6. Any “Interested Person” May Object to a Claim
Any interested person may, at any time before the court 
has acted upon a claim, appear and object in writing to the 
approval of the same, or any part thereof, and in such case 
the parties shall be entitled to process for witnesses, and the 
court shall hear proof and render judgment as in ordinary 
suits.67 “Interested persons” or “persons interested” are 
defined as heirs, devisees, spouses, creditors, or any others 
having a property right in, or claim against, the estate being 
administered; and anyone interested in the welfare of an 
incapacitated person, including a minor.68

7. Allowed Claims are Reviewed By the Court
All claims which have been allowed and entered upon the 
claim docket for a period of ten days are then acted upon by 
the court, and the court can either approve the allowance in 
whole or in part or reject the claim.69 Although a claim may 
be properly authenticated and allowed, if the court is not 
satisfied that it is just, the court must examine the claimant 
and the personal representative under oath, and hear other 
evidence necessary to determine the issue.70 If not then 
convinced that the claim is just, the court may disapprove it.71 

“Interested persons” or “persons 
interested” are defined as heirs, 

devisees, spouses, creditors, or any 
others having a property right in, 
or claim against, the estate being 

administered; and anyone interested 
in the welfare of an incapacitated 

person, including a minor.



52  TH
E AdvocAte  ✯ FAll 2009

When the court has acted upon a claim, the court shall also 
endorse thereon, or annex thereto, a written memorandum 
dated and signed officially, stating the exact action taken upon 
such claim, whether approved or disapproved, or approved in 
part or rejected in part, and stating the classification of the 
claim.72 Such orders shall have the force and effect of final 
judgments.73 When a claimant or any person interested in an 
estate is dissatisfied with the action of the court upon a claim, 
the claimant or person may appeal therefrom to the courts 
of appeals, as from other judgments of the county court in 
probate matters.74 However, the dissatisfied person cannot 
wait until the close of the estate to complain.

8. Creditor Must Sue Within 90 Days on a Rejected 
Claim
The creditor must institute suit on a rejected claim, in whole 
or in part, within ninety (90) days of its rejection or the 
claim is forever barred.75 Suit is brought in the court where 
the administration is pending.76 A claimant’s judgment on a 
rejected claim will not allow any execution thereon, rather, 
the judgment shall be entered upon the claim docket, be 
classified and paid in the due course of administration.77

All costs incurred in the probate court with respect to claims 
are taxed as follows:

(a) If allowed and approved, the estate shall pay the 
costs.
(b) If allowed, but disapproved, the claimant shall pay 
the costs.
(c) If rejected, but established by suit, the estate shall 
pay the costs.
(d) If rejected, but not established by suit, the claimant 
shall pay the costs, except as provided by Section 310 
(when a personal representative fails to endorse or annex 
memorandum).78

In suits to establish a claim after rejection in part, if the 
claimant fails to recover judgment for a greater amount than 
was allowed or approved, the claimant shall pay all costs.79

9. No Claims Against the Estate are Allowed After 
Distribution of the Estate
No claim for money against the estate shall be allowed and 
no suit shall be instituted against the representative on any 
claim after an order for final partition and distribution has 
been made.80 After such an order has been made, the owner 
of any claim not barred by the laws of limitation may bring 
an action thereon against the heirs, devisees, legatees, or 
creditors of the estate, limited to the value of the property 
received by them in distributions from the estate.81

B. Independent Administration
The requirements of § 301 (authentication of claim), § 302 
(waived defects), § 304 (third party authentication), and § 308 
(depositing claim with clerk) are not applicable in an independent 
administration.82 The requirements of § 309 (memorandum of 
allowance or rejection), § 310 (failure to endorse memorandum) 
and § 313 (suit on rejected claim) have also been held not to 
be applicable in an independent administration.83 Recently, 
however, the Fourteenth Court of Appeals stated in dicta that 
the holding in Bunting applies only to an independent executor 
and not an independent administrator.84 The court found that 
the procedural requirements in sections 309, 310, and 313 are 
still applicable to an independent administrator.85 Other courts 
citing Bunting interpret the holding as applying in all independent 
administrations.86

Section 298 of the Texas Probate Code states that “personal 
representative” cannot allow claims barred by the statute of 
limitations.87 Although independent executors and administra-
tors are included in the code’s definition of “personal representa-
tive,” the definition also adds that the inclusion of “independent 
executors” shall not be held to subject such executor to the 
control of the courts in probate matters with respect to settle-
ment of estates except where provided by law.88 It would 
seem, however, that even though an independent executor is 
not specifically mentioned in Section 298, the executor would 
nonetheless be obligated to reject a claim barred by the statute 
of limitations. Otherwise, the beneficiaries and other creditors 
would be penalized by the arbitrary action of the independent 
executor if a claim barred by limitations were paid.

An independent executor may pay at any time and without 
personal liability, a claim to the extent approved and classi-
fied if:

(a) the claim is not barred; and
(b) he reasonably believes the estate will have sufficient 
assets to pay all claims against the estate at the time of 
payment.89

A creditor may enforce the payment of his claim against an 
independent executor by suit.90 However, an independent 
executor is not required to file an answer until six (6) months 
have elapsed from the date that an independent administration 
is created and the order appointing the independent executor 
is entered.91

C. Special Rules for Claims for Child Support
1. Child Support In Arrears at the Time of Decedent’s 
Death
Unpaid child support is a “debt” that survives the death of the 
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obligor and is payable by the decedent’s estate.92 Interestingly, 
in denying writ in Bramhall with the notation, “Refused. No 
Reversible Error,” the Texas Supreme Court stated that such 
action should not be interpreted as approving the conclusion 
of the Court of Civil Appeals that “unpaid child support is 
. . . a debt for which judgment may be taken.” The Court 
pointed out that Section 14.09(c) of the Texas Family Code 
(now repealed) provided only that unpaid child support may 
be reduced to judgment and enforced by the same means as 
a judgment for a debt, not that such sums are debts.93

As is discussed below, the procedure for obtaining a judgment 
for post-death child support appears to require the court 
of continuing jurisdiction to determine the amount due. 
However, it is unclear whether such a procedure is required 
to recover the amount of child support in arrears at the time 
of the obligor’s death. The obligee in Bramhall presented the 
claim to the executor and then filed suit within 90 days after 
the rejection.94 On the other hand, Section 157.269 of the 
Texas Family Code was amended in 2007 and provides:

A court that renders an order providing for the 
payment of child support retains continuing juris-
diction to enforce the order, including by adjusting 
the amount of the periodic payments to be made 
by the obligor or the amount to be withheld from 
the obligor’s disposable earnings, until all current 
support and medical support and child support 
arrearages, including interest and any applicable 
fees and costs, have been paid.95

The proper jurisdiction for reducing the amount of child 
support in arrears to judgment appears to depend on the type 
of action brought by the obligee. If the obligee brings a Suit 
Affecting Parent-Child Relationship (SAPCR), jurisdiction 
lies in the family court.96 If, however, the obligee treats the 
failure to pay child support as a breach of contract action, 
the obligee may bring the matter in the probate court or 
have the matter brought in family court transferred to the 
probate court.97

2. Child Support Accruing After the Decedent’s Death
In 2007, the Texas Legislature set aside the prior rule 
regarding termination of child support on the death of the 
obligor. Now, if the child support obligor dies before the 
child support obligation terminates, the remaining unpaid 
balance of the child support obligation becomes payable on 
the date the obligor dies.98

The court of continuing jurisdiction shall determine the 
amount of the unpaid child support obligation for each child 

of the deceased obligor.99 In determining the amount of the 
unpaid child support obligation, the court shall consider all 
relevant factors, including:

(1) the present value of the total amount of monthly 
periodic child support payments that would become 
due between the month in which the obligor dies and 
the month in which the child turns 18 years of age, 
based on the amount of the periodic monthly child 
support payments under the child support order in 
effect on the date of the obligor’s death; 

(2) the present value of the total amount of health 
insurance premiums payable for the benefit of the child 
from the month in which the obligor dies until the 
month in which the child turns 18 years of age, based 
on the cost of health insurance for the child ordered to 
be paid on the date of the obligor’s death; 

(3) in the case of a disabled child under 18 years 
of age or an adult disabled child, an amount to be 
determined by the court under Section 154.306; 

(4) the nature and amount of any benefit to which 
the child would be entitled as a result of the obligor’s 
death, including life insurance proceeds, annuity 
payments, trust distributions, social security death 
benefits, and retirement survivor benefits; and 

(5) any other financial resource available for the 
support of the child.100

 
If, after considering all relevant factors, the court finds that 
the child support obligation has been satisfied, the court 
shall render an order terminating the child support obliga-
tion. If the court finds that the child support obligation is 
not satisfied, the court shall render a judgment in favor of 
the obligee, for the benefit of the child, in the amount of the 
unpaid child support obligation determined under Tex. Fam. 
Code §154.015(c). The order must designate the obligee as 
constructive trustee, for the benefit of the child, of any money 
received in satisfaction of the judgment.101

 
The obligee has a claim, on behalf of the child, against the 
deceased obligor’s estate for the unpaid child support obli-
gation determined under Tex. Fam. Code §154.015(c). The 
obligee may present the claim in the manner provided by 
the Texas Probate Code.102 Section 322 of the Texas Probate 
Code was also amended to make the claims for unpaid child 
support under Tex. Fam. Code §154.015 a Class 4 claim.103
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If money paid to the obligee for the benefit of the child exceeds 
the amount of the unpaid child support obligation remaining 
at the time of the obligor’s death, the obligee shall hold the 
excess amount as constructive trustee for the benefit of the 
deceased obligor’s estate until the obligee delivers the excess 
amount to the legal representative of the deceased obligor’s 
estate.104

Note that effective September 1, 2007, Texas Family Code 
§ 154.016 was added to provide that the court may order a 
child support obligor to obtain and maintain a life insurance 
policy that will establish an insurance funded trust or an 
annuity payable to the obligee for the benefit of the child 
that will satisfy the obligor’s child support obligation in the 
event of death.105

VI.  CLASSIFICATION AND PAYMENT OF CLAIMS

A. Claim Classification
In both independent and dependent administrations, claims 
must be classified. In an independent administration, the 
executor, without court involvement, classifies the claim.106 
In a dependent administration, the court classifies the 
claim.107

Claims against an estate of a decedent are classified as fol-
lows:

Class 1. Funeral expenses and expenses of last sickness 
for a reasonable amount to be approved by the court, 
not to exceed a total of Fifteen Thousand Dollars, with 
any excess to be classified and paid as other unsecured 
claims.
Class 2. Expenses of administration and expenses 
incurred in the preservation, safekeeping, and manage-
ment of the estate, including fees and expenses awarded 
under Section 243 of this code, and unpaid expenses 
of administration awarded in a guardianship of the 
decedent.
Class 3. Secured claims for money under Section 306(a)
(1), including tax liens, so far as the same can be paid out 
of the proceeds of the property subject to such mortgage 
or other lien, and when more than one mortgage, lien, 
or security interest shall exist upon the same property, 
they shall be paid in order of their priority.
Class 4. Claims for the principal amount of and accrued 
interest on delinquent child support and child support 
arrearages that have been confirmed and reduced to money 
judgment, as determined under Subchapter F, Chapter 
157, Family Code, and claims for unpaid child support 
obligations under Section 154.015, Family Code.

Class 5. Claims for taxes, penalties, and interest due 
under Title 2, Tax Code; Chapter 8, Title 132, Revised 
Statutes; Section 81.111, Natural Resources Code; 
the Municipal Sales and Use Tax Act (Chapter 321, 
Tax Code); Section 451.404, Transportation Code; or 
Subchapter I, Chapter 452, Transportation Code.
Class 6. Claims for the cost of confinement established 
by the Texas Department of Criminal Justice under 
Section 501.017, Government Code.
Class 7. Claims for repayment of medical assistance 
payments made by the state under Chapter 32, Human 
Resources Code, to or for the benefit of the decedent.
Class 8. All other claims.108

The Texas Probate Code does not mention payment of any 
amounts which may be owing to the United States govern-
ment. However, a claim of the United States government 
must be paid before all other debts of a deceased debtor.109 
A personal representative who does not give priority to the 
claims of the United States is personally liable therefor.110 This 
is yet another example where failure to take some action can 
lead to personal liability.

B. Claim Payment
The dependent administrator may not pay a claim for money in 
the due course of administration until the claim is approved by 
the court or established by judgment.111 However, all personal 
representatives shall pay claims in the following order:

(1) Funeral expenses and expenses of last sickness, in an 
amount not to exceed Fifteen Thousand Dollars.
(2) Allowances made to the surviving spouse and chil-
dren, or to either.
(3) Expenses of administration and the expenses incurred 
in the preservation, safekeeping, and management of 
the estate.
(4) Other claims against the estate in the order of their 
classification.112

A claimant whose claim has not been paid may petition the 
court for determination of his claim at any time before it is 
barred by the applicable statute of limitations and upon due 
proof procure an order for its allowance and payment from 
the estate.113

Any creditor of an estate of a decedent whose claim, or part 
thereof, has been approved by the court or established by 
suit, may, at any time after twelve months from the granting 
of letters testamentary, upon written application and proof 
showing that the estate has on hand sufficient available funds, 
obtain an order directing that payment be made; or, if there 
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are no available funds, and if to await the receipt of funds 
from other sources would unreasonably delay payment, the 
court shall then order sale of property of the estate sufficient to 
pay the claim; provided, the representative of the estate shall 
have first been cited on such written complaint to appear and 
show cause why such order should not be made.114

After the sixth month after the date letters are granted and 
on application by the personal representative stating that 
the personal representative has no actual knowledge of any 
outstanding enforceable claims against the estate other than 
the claims already approved and classified by the court, the 
court may order the personal representative to pay any claim 
that is allowed and approved.115

When there is a deficiency of assets to pay all claims of the 
same class, other than secured claims for money, the claims 
in such class shall be paid pro rata, as directed by the court, 
and in the order directed.116 No personal representative shall 
be allowed to pay the claims, whether the estate is solvent 
or insolvent, except with the pro rata amount of the funds 
of the estate that have come to hand.117

If any representative of an estate fails to pay on demand any 
money ordered by the court to be paid to any person, except 
to the State Treasury, when there are funds of the estate 
available, the person or claimant entitled to such payment, 
upon affidavit of the demand and failure to pay, shall be 
authorized to have execution issued against the property 
of the estate for the amount due, with interest and costs; or 
upon return of the execution not satisfied, or merely upon the 
affidavit of demand and failure to pay, the court may cite the 
representative and the sureties on the representative’s bond 
to show cause why they should not be held liable for such 
debt, interest, costs, and damages.118 Upon return of citation 
duly served, if good cause to the contrary is not shown, the 
court shall render judgment against the representative and 
sureties so cited, in favor of the holder of such claim, for the 
amount theretofore ordered to be paid or established by suit, 
and remaining unpaid, together with interest and costs, and 
also for damages upon the amount neglected to be paid, at 
the rate of five per cent per month for each month, or frac-
tion thereof, that the payment was neglected to be paid after 
demand made therefor, which damages may be collected in 
any court of competent jurisdiction.119

VII.  METHOD OF HANDLING SECURED CLAIMS
There are some additional rules which apply specifically to 
secured claims.

A. Specification of Claim--Matured Secured or Preferred 
Debt and Lien
When a secured claim for money against an estate is presented, 
the claimant shall specify therein, in addition to all other 
matters required to be specified in claims:

(a) whether it is desired to have the claim allowed and 
approved as a matured secured claim to be paid in due course 
of administration, in which event it shall be so paid if allowed 
and approved; or

(b) whether it is desired to have the claim allowed, 
approved, and fixed as a preferred debt and lien against 
the specific property securing the indebtedness and paid 
according to the terms of the contract which secured the lien, 
in which event it shall be so allowed and approved if it is a 
valid lien; provided, however, that the personal representa-
tive may pay said claim prior to maturity if it is for the best 
interest of the estate to do so.120

Within six months after the date letters are granted, or 
within four months after the date notice is received under 
Section 295, whichever is later, the secured creditor may 
present the creditor’s claim and shall specify whether the 
claim is to be allowed and approved under Paragraph (1) or 
(2) of Subsection (a) of Section 306.121 If a secured claim is 
not presented within the time prescribed or if the claim is 
presented without specifying how the claim is to be paid, it 
shall be treated as a preferred debt and lien against the specific 
property securing the indebtedness, and a claim may not be 
asserted against other assets of the estate.122 The same rule 
applies in independent administrations.123

1. Matured Secured Claims
If a claim has been allowed and approved as a matured secured 
claim, the claim shall be paid in due course of administra-
tion, and the secured creditor is not entitled to exercise any 
other remedies in a manner that prevents the preferential 
payment of claims for funeral expenses and expenses of 
last illness up to $15,000, allowances made to the surviving 
spouse or children, or expenses of administration.124 The 
independent executor may pay the claim before the claim 
matures if paying the claim before maturity is in the best 
interest of the estate.125

2. Preferred Debt and Liens
When an indebtedness has been allowed and approved as 
a preferred debt and lien, no further claim shall be made 
against other assets of the estate by reason thereof, but the 
same thereafter shall remain a preferred lien against the 
property securing same, and the property shall remain 
security for the debt in any distribution or sale thereof prior 
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to final maturity and payment of the debt.126

If property securing a claim allowed, approved, and fixed as 
a preferred debt and lien is not sold or distributed within six 
months from the date letters are granted, the representative 
of the estate shall promptly pay all maturities which have 
accrued on the debt according to the terms thereof, and shall 
perform all the terms of any contract securing same.127 If the 
representative defaults in such payment or performance, on 
application by such creditor, the court shall:

(1) require the sale of said property subject to the 
unmatured part of such debt and apply the proceeds of 
the sale to the liquidation of the maturities;
(2) require the sale of the property free of the lien and 
apply the proceeds to the payment of the whole debt; 
or
(3) authorize foreclosure by the claimholder as provided 
by Subsections (f) through (k) of Section 306.128

The affidavit required to foreclose upon the property 
allowed as preferred debt and lien shall:
(1) describe the property or part of the property to be 
sold by foreclosure;
(2) describe the amounts of the claimholder’s outstanding 
debt;
(3) describe the maturities that have accrued on the debt 
according to the terms of the debt;
(4) describe any other debts secured by a mortgage, lien, 
or security interest against the property that are known 
by the claimholder;
(5) contain a statement that the claimholder has no 
knowledge of the existence of any debts secured by the 
property other than those described by the application; 
and
(6) request permission for the claimholder to foreclose the 
claimholder’s mortgage, lien, or security interest.129

On the filing the application, the clerk shall issue citation by 
personal service to the personal representative and to any 
person described by the application as having other debts 
secured by a mortgage, lien, or security interest against the 
property and by posting to any other person interested in 
the estate.130 The citation must require the person to appear 
and show cause why foreclosure should or should not be 
permitted.131 When the application is filed, the clerk shall 
immediately notify the judge.132 The judge shall schedule in 
writing a date for a hearing on the application.133 The judge 
may, by entry on the docket or otherwise, continue the hearing 
for a reasonable time to allow an interested person to obtain 
an appraisal or other evidence concerning the fair market 

value of the property that is the subject of the application.134 
If the interested person requests an unreasonable time for 
a continuance, the person must show good cause for the 
continuance.135

At the hearing, if the court finds that there is a default in 
payment or performance under the contract that secures the 
payment of the claim, the court shall:

(A) require the sale of the property subject to the unma-
tured part of the debt and apply the proceeds of the sale 
to the liquidation of the maturities;
(B) require the sale of the property free of the lien and 
apply the proceeds to the payment of the whole debt; 
or
(C) authorize foreclosure by the claimholder.136

When the court grants a claimholder the right of foreclosure, 
the court shall authorize the claimholder to foreclose the 
claimholder’s mortgage, lien, or security interest in accordance 
with the provisions of the document creating the mortgage, 
lien, or security interest or in any other manner allowed by 
law.137 In the discretion of the court and based on the evidence 
presented at the hearing, the court may fix a minimum 
price for the property to be sold by foreclosure that does not 
exceed the fair market value of the property.138 If the court 
fixes a minimum price, the property may not be sold at the 
foreclosure sale for a lower price.139Any person interested in 
the estate may appeal the order of foreclosure.140

If a foreclosure sale authorized under this section is conducted 
and the property is not sold because no bid at the sale met 
the minimum price set by the court, the claimholder may file 
another application.141 The court may, in the court’s discretion, 
eliminate or modify the minimum price requirement and 
grant permission for another foreclosure sale.142

B. Suspension of Normal Foreclosure Rules in a Dependent 
Administration
The creditor whose debt is secured by a mortgage, lien, or 
other security device is estopped from pursuing the usual 
collection remedies in a dependent administration.

(a) When No Administration is Pending.
A trustee’s sale by a mortgagee made under a power of sale is 
not void but is voidable in the event a dependent administra-
tion is initiated within the four-year statutory period and the 
administrator seeks to have the sale canceled.143

(b) During The Pendency of A Dependent Administration
The power of sale under the deed of trust is suspended as 
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long as the administration is pending, and a non-judicial 
foreclosure sale by the mortgagee is void.144

(c) Temporary Administration
The power of sale is suspended even in a case where a tem-
porary administration had not been made permanent.145

(d) Value of Use of Property
The administrator may also recover the value of the use of 
the property during the time the mortgagee held the property 
if the sale is set aside.146

(e) Executory Contracts
A contract vendor cannot declare an executory contract of 
sale forfeited for nonpayment while the estate of the intestate 
vendee is pending but must file a claim with the probate court 
because the contract of sale is a claim for money.147

(f) Four Year Rule
A power of sale may be exercised and the purchaser’s sale 
becomes absolute when more than four years have passed 
from the date of decedent’s death and there has been no 
administration of the estate.148

(g) Joint Obligation
If the debt is a joint and several obligation of both the husband 
and wife and the security is community property, the lien 
may be foreclosed against the surviving spouse’s interest only 
in the property149 

(h) Independent Administrations
 
In independent administrations, non-judicial foreclosure is 
effective to pass title.150 Notice of trustee’s sale is given to the 
independent executor just as it would have been given to the 
mortgagor. Suit may be brought against the estate through the 
independent executor to satisfy any deficiency.151

VIII. CONCLUSION
THERE you have it. You have made it safely through the 
spiders and snakes. If the practitioner still feels a little uneasy, 
always keep in mind the differences between independent 
and dependent administrations. If you are representing a 
creditor in a dependent administration, you must act boldly 
but carefully as you wind your way through the maze of 
claims procedures, trying to avoid the many “trap doors” 
lying in wait.

Gus Tamborello focuses his practice in the area of litigation, 
particularly disputes relating to estates, trusts, and guardianships, 

as well as providing mediation services and teaching as an adjunct 
professor at the University of Houston Law Center. ✯
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